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Introduction: As was the case with China, India 
too showed signs of resistance to quick 
enforcement of International Intellectual 
Property Right (IPR) protection laws as 
demanded by the developed countries, 
particularly the United States of America. China 
could get away on grounds that it is not a 
member of the World Trade Organization 
(WTO), but India was required to comply. 
Under the terms of the WTO, India is required to 
implement WTO-standard IPR protection laws 

by 2005. It must be acknowledged that there has 
been remarkable progress in IPR protection in 
the field of software and cinema products. 
India's general argument was that it did 
acknowledge, in principle, the case for strict IPR 
protection, but this can be done only in phases 
suited by its own ground reality. The reality is 
that absence of international IPR protection for 
some decades has spawned employment for 
millions and, therefore, an overnight clampdown 
on IPR violators would foment social unrest. 
However, under pressure from its own domestic 
industry and the United States, India 
strengthened its copyright law in May 1994, 
placing it at par with international practice. The 
new law, which entered into force in May, 1995, 
fully reflects the provisions of the Berne 
Convention on copyrights, to which India is a 
party. Based on its improved copyright 
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protection, India's designation as a “priority 
foreign country” under the United States’ 
Special-301 list was revoked and India was 
placed on the “priority watch list.” Copyright 
enforcement is also rapidly improving. 
Classification of copyright infringements as 
“cognizable offenses” expands police search and 
seizure authority. While the formation of 
appellate boards under the new legislation 
should speed prosecution, local attorneys 
indicate that some technical flaws in the laws, 
which require administrative approval prior to 
police action, need to be corrected. Processes for 
making drugs are patentable, but the patent term 
is limited to the shorter of 5 years from the grant 
of patent or 7 years from the filing date of the 
patent application. Product patents in other areas 
are granted for 14 years from the date of filing. 
However, as a signatory to the Uruguay Round 
of GATT, including its provisions on Trade-
Related Intellectual Property Rights (TRIPS), 
India must introduce a comprehensive system of 
product patents. 
Intellectual Property Right: IPR as a collective 
term includes the following independent IP 
rights, which can be collectively used for 
protecting different aspects of an inventive work 
for multiple protections: 
• Patents 
• Copyrights 
• Trademarks 
• Registered (industrial) design 
• Geographical indications and 
• Protection of undisclosed information 
Patents: A patent is an exclusive right granted 
by a country to the owner of an invention to 
make, use, manufacture and market the 
invention, provided the invention satisfies 
certain conditions stipulated in the law. 
Exclusive right implies that no one else can 
make, use, manufacture or market the invention 
without the consent of the patent holder. This 
right is available for a limited period of time. In 
spite of the ownership of the rights, the use or 
exploitation of the rights by the owner of the 
patent may not be possible due to other laws of 

the country that has awarded the patent. These 
laws may relate to health, safety, food, security, 
etc. Further, existing patents in similar areas 
may also come in the way. A patent in the law is 
a property right and hence, which can be gifted, 
inherited, assigned, sold or licensed.  
The Indian Patent Act: The first Indian patent 
laws were promulgated in 1856. These were 
modified from time to time. New patent laws 
were made after the independence in the form of 
the Indian Patent Act 1970. The Act has now 
been radically amended to become fully 
compliant with the provisions of the TRIPS. 
While the process of bringing out amendments 
was ongoing, India became a member of the 
Paris Convention, Patent Cooperation Treaty 
and Budapest Treaty. The salient and important 
features of the amended Act are explained here. 
Novelty: An invention will be considered novel 
if it does not form a part of the global state of 
the art. Information appearing in magazines, 
technical journals, books, newspapers, etc. 
constitute the state of the art. Oral description of 
the invention in a seminar/conference can also 
spoil novelty. Novelty is assessed in a global 
context. An invention will cease to be novel if it 
has been disclosed in the public through any 
type of publications anywhere in the world 
before filing a patent application in respect of 
the invention. Therefore, it is advisable to file a 
patent application before publishing a paper if 
there is a slight chance that the invention may be 
patentable. Prior use of the invention in the 
country of interest before the filing date can also 
destroy the novelty. 
Inventiveness (non-obviousness): A patent 
application involves an inventive step if the 
proposed invention is not obvious to a person 
skilled in the art, i.e. skilled in the subject matter 
of the patent application. The prior art should 
not point toward the invention implying that the 
practitioner of the subject matter could not have 
thought about the invention prior to filing of the 
patent application. Inventiveness cannot be 
decided on the material contained in 
unpublished patents. The complexity or the 
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simplicity of an inventive step does not have any 
bearing on the grant of a patent. 
Usefulness: An invention must possess utility 
for the grant of patent. No valid patent can be 
granted for an invention devoid of utility. The 
patent specification should spell out various uses 
and manners of practicing them, even if 
considered obvious.  
Term of the patent: The term of the patent will 
be 20 years from the date of filing for all types 
of inventions. 
Timing for filing a patent application: Filing 
of an application for a patent should be 
completed at the earliest possible date and 
should not be delayed. An application filed with 
provisional specification, disclosing the essence 
of the nature of the invention, helps to register 
the priority by the applicant. A delay in filing an 
application may entail some risks, like (i) other 
inventors might forestall the first inventor by 
applying for a patent for the said invention and 
(ii) there may be either an inadvertent 
publication of the invention by the inventor 
himself/herself or by others independent of 
him/her. The publication of an invention in any 
form by the inventor before filing of a patent 
application would disqualify the invention from 
being patentable. Hence, inventors should not 
disclose their inventions before filing the patent 
application. The invention should be considered 
for publication after a patent application has 
been filed. Thus, it can be seen that there is no 
contradiction between publishing an inventive 
work and filing of the patent application in 
respect of the invention. 
Copyrights: Copyright is a right that is 
available for creating an original literary or 
dramatic or musical or artistic work. 
Cinematographic films, including sound track 
and video films, and recordings on discs, tapes, 
perforated roll or other devices are covered by 
copyrights. Computer programs and software are 
covered under literary works and are protected 
in India under copyrights. The Copyright Act, 
1957, as amended in 1983, 1984, 1992, 1994 
and 1999, governs the copyright protection in 

India. The total term of protection for literary 
work is the author's life plus 60 years. For 
cinematographic films, records, photographs, 
post-humous publications, anonymous 
publication, works of government and 
international agencies, the term is 60 years from 
the beginning of the calendar year following the 
year in which the work was published. For 
broadcasting, the term is 25 years from the 
beginning of the calendar year following the 
year in which the broadcast was made. 
Coverage provided by copyright 
1. Literary, dramatic and musical work. 

Computer programs/software are covered 
within the definition of literary work. 

2. Artistic work 
3. Cinematographic films, which include sound 

track and video films. 
4. Recording on any disc, tape, perforated roll 

or other device. 
Infringement of copyright: Copyright gives the 
creator of the work the right to reproduce the 
work, make copies, translate, adapt, sell or give 
on hire and communicate the work to the public. 
Any of these activities done without the consent 
of the author or his assignee is considered 
infringement of the copyright. There is a 
provision of “fair use” in the law, which allows 
copyrighted work to be used for teaching and 
research and development. In other words, 
making one photocopy of a book for teaching 
students may not be considered an infringement, 
but making many photocopies for commercial 
purposes would be considered an infringement. 
There is one associated right with copyright, 
which is known as the “moral right,” which 
cannot be transferred and is not limited by the 
term. This right is enjoyed by the creator for 
avoiding obscene representation of his/her 
works. 
Transfer of copyright: The owner of the 
copyright in an existing work or prospective 
owner of the copyright in a future work may 
assign to any person the copyright, either wholly 
or partially, in the following manner: 



Tripathi M., J. Harmoniz. Res. Mgmt.  2018, 4(3), 98-107 

A proceeding of National Seminar on  
"Intellectual Property Rights and its impact on Human Being"   

www.johronline.com                       101 | P a g e  

 

1. For the entire world or for a specific country 
or territory or 

2. For the full term of copyright or part thereof 
or 

3. Relating to all the rights comprising the 
copyright or only a part of such rights. 

Trademarks: A trademark is a distinctive sign 
that identifies certain goods or services as those 
produced or provided by a specific person or 
enterprise. Trademarks may be one or a 
combination of words, letters and numerals. 
They may also consist of drawings, symbols, 
three-dimensional signs such as shape and 
packaging of goods, or colors used as a 
distinguishing feature. Collective marks are 
owned by an association whose members use 
them to identify themselves with a level of 
quality. Certification marks are given for 
compliance with defined standards. (Example 
ISO 9000.) A trademark provides to the owner 
of the mark by ensuring the exclusive right to 
use it to identify goods or services or to 
authorize others to use it in return for some 
consideration (payment). Well-known trademark 
in relation to any goods or services means a 
mark that has become so to the substantial 
segment of the public which uses such goods or 
receives such services that the use of such mark 
in relation to other goods or services would be 
likely to be taken as indicating a connection in 
the course of trade or rendering of services 
between those goods or services and a person 
using the mark in relation to the first-mentioned 
goods or services. 
Enactment of the Indian Trademarks Act 1999 is 
a big step forward from the Trade and 
Merchandise Marks Act 1958 and the 
Trademark Act 1940. The newly enacted Act 
has some features not present in the 1958 Act, 
and these are: 
1. Registration of service marks, collective 

marks and certification trademarks. 
2. Increasing the period of registration and 

renewal from 7 years to 10 years. 
3. Allowing filing of a single application for 

registration in more than one class. 

4. Enhanced punishment for offences related to 
trademarks. 

5. Exhaustive definitions for terms frequently 
used. 

6. Simplified procedure for registration of 
registered users and enlarged scope of 
permitted use. 

7. Constitution of an Appellate Board for 
speedy disposal of appeals and rectification 
applications which, at present, lie before the 
High Court. 

Well-known trademarks and associated 
trademarks: A well-known trademark in 
relation to any goods or services means a mark 
that has become known to the substantial 
segment of the public that uses such goods or 
receives such services. Associated trademarks 
are, in commercial terms, marks that resemble 
each other and are owned by the same owner, 
but are applied to the same type of goods or 
services. For example, a company dealing in 
readymade garments may use associated marks 
for shirts, trousers etc., meaning trademarks 
deemed to be, or required to be, registered as 
associated trademarks under this Act. 
Service marks: The Indian Act of 1958 did not 
have any reference to service marks. Service 
means service of any description that is made 
available to potential users, and includes the 
provision of services in connection with the 
business of industrial or commercial matters 
such as banking, communication, education, 
financing, insurance, chit funds, real estate, 
transport, storage, material treatment, 
processing, supply of electrical or other energy, 
boarding, lodging, entertainment, amusement, 
construction, repair, conveying of news or 
information and advertising. Marks used to 
represent such services are known as service 
marks. 
Certification trademarks and collective 
marks: A certification trademark means a 
guarantee mark that indicates that the goods to 
which it is applied are of a certain quality or are 
manufactured in a particular way or come from a 
certain region or use some specific material or 
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maintain a certain level of accuracy. The goods 
must originate from a certain region rather than 
from a particular trader. Certification marks are 
also applicable to services, and the same 
parameters will have to be satisfied. Further, 
these marks are registrable just like any other 
trademark. Agmark used in India for various 
food items is a kind of certification mark 
although it is not registered as a certification 
mark; the concept of certification mark was not 
in vogue at the time of introduction of Agmark. 
A collective mark means a trademark 
distinguishing from those of others, the goods or 
services of members of an association of persons 
(not being a partnership within the meaning of 
the Indian Partnership Act, 1932), which is the 
proprietor of the mark. 
Term of a registered trademark: 
The initial registration of a trademark shall be 
for a period of 10 years, but may be renewed 
from time to time for an unlimited period by 
payment of the renewal fees. 
Trade Secrets: Trade secret points toward a 
formula, pattern, any instrument or design that is 
kept confidential and through which any 
business or trade can edge over its rival and can 
enjoy economic gain. Trade secrets can be 
anything from a chemical compound, 
manufacturing process, design or preserving 
materials or even a list of consumers or clients. 
It is also known as “confidential information” or 
“classified information.” To be safeguarded 
under trade secrets, the matter should be 
“secret.” Although the definition of trade secret 
is variable as per the jurisdiction, there are the 
following elements that are found to be the 
same: 
• Is not known by the public. 
• Provides some financial sort of gain to its 

holder. 
• Involves reasonable efforts from the holder 

side for maintaining secrecy. 
• Importance of data or information to him or 

for his rivals. 
• The ease by which information could be 

learnt or duplicated by others. 

Any enterprise or an organization can safeguard 
its confidential data or information by entering 
into a non-disclosure agreement with its 
employees. Such law of protecting confidential 
matters offers monopoly in respect of any secret 
data and information. Trade secrets offer 
protection for an indefinite time period. Unlike 
patent, this does not expire. 
Every company invests its time and resources 
into discovering information regarding 
refinement of its various activities and 
operations. If other companies are to use the 
same knowledge, then the chance of first 
company survival and dominance into the 
industrial arena would be vitiated. When trade 
secrets are recognized, the inventor of such 
knowledge is entitled to consider that as part of 
the intellectual property. 
Trade secrets protection: Trade secrets are 
kept secret and thus not disclosed to the public 
at large. The owner or creator takes concurrent 
steps and prevents his knowledge from slipping 
out of his hands to its rival side. In exchange of 
getting the chance to be appointed by the holder 
of trade secrets, a worker will ready to sign a 
contract not to disclose any material information 
and data of his employer. Any negligence or 
violation of the same will mean an imposition of 
financial penalties. Other business associates or 
companies with whom the inventor is engaged 
are often required to sign a similar contract, and 
any negligence to do so will lead to fines or 
penalties. 
Trade secrets infringement: Misappropriate 
use of trade secrets can be called an unfair 
practice. Misappropriation is: 
• Acquiring trade secrets related to another by 

a person who has a strong belief or reason 
that it was acquired by wrongful doings. 

• Disclosing or using trade secrets of another 
person without any implied consent of its 
owner. 

Tips for safeguarding trade secrets: 
• Put a sign or any mark on various computer 

files and documents related to trade secrets 
that you are intending to keep confidential. 



Tripathi M., J. Harmoniz. Res. Mgmt.  2018, 4(3), 98-107 

A proceeding of National Seminar on  
"Intellectual Property Rights and its impact on Human Being"   

www.johronline.com                       103 | P a g e  

 

• Allow the accessibility of trade secrets only 
to those people who have authentic reason to 
know the information. The reason should be 
material and should benefit you in business. 

• Make it obligatory for everyone using trade 
secrets to sign a non-disclosure agreement. It 
should describe every minute detail about 
the trade secret applicability, like how the 
person will use a trade secret, what will 
happen if he will pass over this agreement, 
etc. 

• All employees should consider trade secrets 
as confidential data or information even if 
they are unaware about the trade secret. 

• Always keep your trade secret in a private 
and restricted zone. 

Geographical Indications (GI): GI signifies 
the name or sign used in reference to the 
products corresponding to the particular 
geographical area or somewhat related to the 
origin, like town, region or nation. Thus, GI 
grants the rights to its holder that acts as the 
certification mark and shows that the specified 
product consists of the same qualities and is 
enjoying a good reputation due to its origin from 
the specified geographical location. The TRIPs 
agreement has defined the “geographical 
indications rights” as the exclusionary rights for 
the indicator that identify the goods originated 
within the member nation territories, or area or 
region of that territory, where the reputation or 
other attributes of the goods is essentially related 
to the geographic origin of the place. GIs are a 
part of the intellectual property law and, 
therefore, like any other law, the regulation and 
governing conditions of GI also vary from one 
country to another as high differences have been 
found in the use of generic terms across the 
world. Such a case is prominent for food and 
beverages, which more commonly use the 
geographic terms. 
GIs are aimed toward identifying the source of 
the product and are considered a valuable 
business tool. The global trade has made it 
crucial to harmonize the various approaches and 

methods that the governments use for registering 
the GIs in their respective territories. 
GI Act in India: In India, the GIs regime is 
regulated by the Geographical Indications of 
Goods (Registration and Protection) Act, 1999 
and the Geographical Indication of Goods 
(Regulation and Protection) Rules, 2002. 
However, registering of the GI is not 
compulsory in the India as the owner of the 
unregistered GI can also enforce the actions with 
the help of passing off against the infringer, but 
it is recommendable to register the GI as the 
registration certificate acts as the prima facie 
evidence in the court at the time of arising of 
any dispute, and no additional evidence is 
required to prove the validity. Examples of some 
of the popular GIs are – Basmati Rice, 
Kanjeepuram sarees and Darjeeling tea. In the 
Indian act, GI is used for identifying goods from 
a particular geographical location and its origin. 
It encircles the agriculture goods and natural 
goods and is extended up to the manufactured 
goods also. In order to register the GI, the goods 
should possess unique characteristics and 
reputation with other qualities attributed to its 
geographical origin, e.g. climate, quality of soil, 
processing methods, etc. 
Industrial Design Rights: Industrial design 
rights are defined as the part of the intellectual 
property rights that confers the rights of 
exclusivity to the visual designs of objects 
which are generally not popularly utilitarian. It 
safeguards the appearance, style and design of 
the industrial object, such as spare parts, textiles 
and furniture. “Industrial Design (ID) is the 
professional service of creating and developing 
concepts and specifications that optimize the 
function, value and appearance of products and 
systems for the mutual benefit of both user and 
manufacturer.” As these designs consist of 
esthetic features, they therefore do not provide 
any protection to the technical features of the 
article. The origin of design rights can be traced 
back in the United Kingdom as “Designing and 
Printing of Linen Act” (1787). 
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Designs are used in different products and 
across various industries like medical, 
handicrafts, jewelry, electrical appliances, etc. It 
precludes any trademark or artistic type of work. 
In India, the first-ever design-related legislation 
was enacted by the British Government, and was 
popularly named as the Designs Act, 1911. 
Advantages of industrial design rights: 
Industrial designs help in making any product or 
item more beautiful and appealing and, 
therefore, they help in increasing the 
commercial viability of the product and in 
increasing its market potentiality. The industrial 
design registration helps in safeguarding the 
ornamental or esthetic elements of the article. 
Whenever an industrial design is being 
registered, it gives an exclusionary rights to the 
owner against unauthorized use, like copying or 
imitation, by a third party without his consent. 
This in turns facilitates a fair flow of investment. 
An effectual system also helps in benefiting the 
public by encouraging fair and effective 
competition and trading practices, which, at 
large, bolster the creativity, and the final result 
comes in the form of attractive and beautiful 
products. Safeguarding of industrial designs help 
in the overall economic development, which 
promote creativity in the industrial arena. 
Duration of the registration of a design: The 
total term of a registered design is 15 years. 
Initially, the right is granted for a period of 10 
years, which can be extended by another 5 years 
by making an application to the Controller 
before the expiry of the initial 10-year period. 
The proprietor of the design may make the 
application for such extension even as soon as 
the design is registered. 
Strategy for protection: First to file rule is 
applicable for registrability of design. If two or 
more applications relating to an identical or a 
similar design are filed on different dates, the 
first application will be considered for 
registration of design. Therefore, the application 
should be filed as soon as you are ready with the 
design. After publication in the official gazette 
all registered designs are open for public 

inspection. Therefore, it is advisable to inspect 
the register of designs to determine whether the 
design is new or not. There is yet another 
important provision for ensuring that the design 
is different from anything published anywhere in 
the world. This is quite a strict condition. 
Conclusion: Intellectual property is a strategic 
asset for industry and public health. The growth 
of new global public–private partnerships, such 
as the malaria vaccine initiative, AIDS vaccine 
initiative have shown that the management of an 
intellectual property system is essential for 
development of, and subsequent access to, 
medicines. Work, including that done by WHO 
Commission on Intellectual Property and 
innovation, also shows that the creative 
management of intellectual property is required 
to help product development and dissemination. 
Source of Support: Nil. 
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